Before:

L(:’ .
# ’,v‘ ‘:\'/)
Gl FTES STATED ZATIXOINERTAL PRUTECT IO AGENCY <
m/w
In the Matter of
‘G & S Motor Equipment Company, Inc. . Docket No.

TSCA PCB-81-01Q2

Respondent

Gregory Halbert, Esq., General Enforcment Branch, United States

Environmental Protection Agency, Region II, 26 Federal Plaza,
New York, New York 10278, for the Complainant.,

Richard A. Leyin, Esq., "The Common" P

. 0. Box 721, 225 Millburn Avenue,
Millburn, New Jersey 07041, for the Respondent,

(Decided March 26, 1982)

J. F. GREENE, Administrative Law Judge




v ' i (el ol ool B N iy [a) o~ -
5 R T IARERY] J? R

This matter arises under 15 U.S.C. 2615(a)(1), Section 16(a)(1)
of the Toxic Substances Control Act, 15 U.S.C. 2601 et seq., hereafter
“the Act," and certain requlations issued pursuant to authority contained
therein 1/ at 40 C.F.R. Part 761.1 et seq., the polychlorinated biphenyls
("PCB3s") "disposal and marking" regulations 2/. In this civil action, the
United States Environmental Protection Agency, whose Director, Enforcement
Division for Region II, is the complainant herein, seeks assessment of
civil penalties against the raspondent pursuant to 15 U.S.C. 2615(a)(1)
and (2)(B) for certain alleged violations of the Act.

The complaint alleges in effect that the respendent corooration 37
stored 3000 gallons of dielectrie transformer 0il containing 110 par*s rer
million of PCBs in a tank at its facility in Kearnv, New Jersey, without
naving prepared and implemented a Spill Prevention Control and Countermeas-
ure plan that met the requirements set forth at 40 CFR 112.3(d) and 112.7,
which it was required to do by 40 CFR 761.42(c)(7)(ii). 1In a further count,
the complaint charged that the respondent failed to maintain records of the
quantity and date of each addition to the tank of PCB-contaminated waste
0oil, in violation of 40 CFR 761.42(c)(8). Violations of regulations issued
pursuant to authority contained in the Act constitute violations of Section
15 of the Act, 15 U.S.C. 2614(1)(C), for which civil penalties may be as-
sessed. The complainant proposes a penalty of $10,000 for the alleged fail-
ure to prepare and implement a Spill Prevention Control and Countermeasure
plan, and $1300 for the alleged failure to keep records of the date and guan-
tity of additions of PCB-contaminated oil to the storage tank.

The respondent asserts, with respect to the first charge, that it
had prepared a plan that the Environmental Protection Agency (hereafter
"Agency") had approved, that it was in substantial compliance with such plan
at the time the Agency inspectors visited the facility on September 5, 1979,
and that the plan had been wholly complied with by January 31, 1980, except
for a detail that did not affect the efficacy of the plan. Regarding the
second charge, the respondent argues that the provisions of 40 CFR 761.47
(c)(8) are not applicable to the 01] storage tank because it contained lesc
than 50 parts per million of PCBs; or, in the alternative, that the respaon-
dent did comply by utilizing batch testing procedures, and keeping records
of them, as permitted by the PCB disposal and.marking regulations 4/.

1/ See Section 6(e)(1), 15 U.S.C. 2605(e)(1).

2/ Also at 44 Fedéral Register 31543, May 31, 1979; the final rules
were effective July 2, 1979. Before that date, interim rules were in effect.

3/ The corporation was at all relevant times engaged in the salvage
and rebuilding of electrical equipment, including transformers (TR 4).

4/ See Agency comments preceding the final rules, 44 Federal Pegister

at 31520-21, May 31, 1979, Section E, Batch Testing of Mineral 0il Dielectric
Fluid.




Accordingly, the issues are (1) whether the respondant was in
compliance with the approved Spili Preventign Control and Countermeas-
ure plan on September 5, 1979, and, if not, what penalty, if any, is
appropriate; (2) what amount of civil penalty, if any, should be assessed
against the respondent if it was in “substantial compliance" on September
5, 1979, with the approved plan, and if it was entirely in effective com-
pliance with the plan shortly thereafter; and (3) whether the respondent
was required to comply with 40 CFR 761.42(c)(8) by keeping records of the
quantity and date of each batch of PCBs added to the 011 storage tank, or,

in the alternative, whether it did keep such records adequately by batch
testing from the tank,

The record discloses, regarding the issye stated first above, that
in 1976 inspectors from the Agency visited the respondent's Kearny, M. J
facility and determined, from numerous tests and observations, that PCBs
were present in concentrations up to 600 parts per million in varijous
areas of the facility. It was further determined that the respondent had
failed to Prepare a Spill Prevention Control and Countermeasure plan for
the facility. 1In a settlement agreement executed by the Agency and the
respondent in 1977 (Government exhibit 9) the respondent agreed to prepare
and implement a plan not later than August 31, 1977, with interim progress
reports due at the Agency in April, May, June, and July of that year, and
to pay a civil penalty of $1000 for the failure to prepare a plan. The
respondent thereupon did prepare a plan, which was recommended for approv-
al (with three additions or modifications) by the same inspector who made
the 1976 visit referred to above (respondent's exhibit 1; Government ex-
hibit 2; TR 47-49). The plan in that form was then approved by the Agency.

L

On September 5, 1979, the same inspector, accompanied by another
Agency representative, again visited the facility. on this occasion, the
inspector took the position that the plan as approved had not been fully
implemented by the respondent, in that:

(a) The oil storage tank and water tank were not
located where the plan specified they were to be
tocated (TR 51-52):

(b) The oil storage tank was not totally surrounded
by a 16-inch high curb or dike which would separate
the tank from the work area (TR 52-53, 81). Neither
was the water tank so surrounded. Government exhibit
14, a photograph of the gi] tank area, was offered in
support of ‘the reported failure to dike the 0i1 tank.

(i) Concrete €poxy coated blocks were not used
in separating the tank from the fence along
the respondent's property line (TR 53-55),




(i1) There were no provisions for the storage
of water that might accumulate in the area
that was diked;(such water would necessarily
be contaminated by PCBs). No adequate roof
had been installed over the tanks to minimize
the amount of water that would collect (TR 56).

(c) An area completely surrounded by a curb had not been
constructed for the storage of sealed transformers 5/;
in this connection, an "area of secondary containment"
was said to be required (TR 85-86).

With respect to (a) above, i. e. the tanks not having been moved
to the area specified in the approved plan, it was agreed at several points
during the testimony 6/ of the inspector who had recommended Agency approval
of the plan for the respondent's facility that the location of the tanks, in
and of itself, made no difference to the effectiveness of the plan. Rather,
it was the dike and other construction around the tanks that were critical
(TR 79-80). The location of the tanks on September 5, 1979, therefore, tak-
en alone, was of no importance. Although the complainant and the inspector
argue that the elements of the plan, including the location of the tanks,
cannot be considered separately, it seems clear that the September 5 loca-
tion of the tanks should not form the basis for the assessment of a penalty
against the respondent if the location was of no practical consequence.7/

5/ This point appears at TR 81, during the discussion, on cross-
examination, of a September 14, 1979 (TR 75) report, nct in evidence,
prepared by the inspector who had recommended approval of the plan.

6/ See TR 78, 79, 80, 81, 85, 90.

7/ At TR 80, the inspector testified that "the tank location is only
significant in terms of whether the affidavit that was signed [stating
that the plan had been implemented by the respondent] was true or not."

Respondent's president testified that he later discovered that the
place designated for the oil tank in the approved Spill plan was actually
on land leased by the respondent from Public Service Electric & Gas Company,
and the lease was subject-to termination upon 30 days notice. For this
reason the tanks were not moved in accordance with the plan (TR 207-208).
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With respect to (b) above, the diking and construction around the
011 and water storage tanks, the record is more complex. [t is apparent,
however, that the unambiguous requirements of the approved plan as to a
dike completely surrounding both tanks [Government exhibit 2, respondent's
exhibit 3, enclosure 2] and as to the use of concrete blocks (Government
exhibit 1, "New Curb Detail") were not fully complied with on September
5, 1979, and that the failure to comply, at least with the surrounding dike
requirement, was not without potentially harmful consequences (TR 115-116). 3/
The record also shows that some of the deficiencies were corrected within a
few days, and all except the failure to use concrete block were corrected
by January 30, 1980 (respondent's exhibit 3, TR 200). 9/ As to the matter
of the concrete block, however, the respondent asserts that the retaining
wall has a concrete base, and the firm hired by the Agency to inspect the
premises in connection with the plan does not mention the block as being
nonconforming (respondent's exhibit 3). There is no evidence to contra-
dict the respondent's assertion that the block was coated with epoxy, as
required by the plan (TR 121, 226-229).

Regarding (b)(ii) above, in the portion referring to the adequacy
of the roofing over the oil storage tank, it must be noted that the approved
plan does not require roofing over the tanks (TR 117, 119). It requires on-
ly that the roof cover "a portion of this (work) area . . .. (approximately
25 ft x 45 ft)," (see Government exhibit 2, addendum). The complainant, in
fairness, must be bound at this point by the plan approved by the Agency in
arguing that the respondent's implementation did not conform or was not ade-
quate. Since some portion of the work area was roofed on September 5, 1979,
(there is no evidence as to how much of the area was roofed), since neither
the architect who prepared the plan (TR 113, 116) nor the Agency-retained
firm which visited the respondent's facility on January 31, 1980 seem to
have considered the roofing inadequate, and, above all, since the approved
plan does not say the tanks must be covered, it does not seem reasonable to
penalize the respondent for failure to cover the tanks. This is true even
if it had been demonstrated that the lack of roofing over the tanks consti-
tuted a threat to human safety or to the environment.

Accordingly, it is determined that the respondent was not in com-
pliance with the Agency approved Spill plan on September 5, 1979, and that
the potential consequences of this failure were such that it may not be

8/ It is noted that the approved plan (Government exhibit 2) begins
with the comment “(T)his report is being instituted to prevent a reoccurenca
of an oil spill such as described in EPA violation # OH-II-76-57," (Govern-
ment exhibit 9, Settlement Agreement OH-11-76-57).

9/ James H. Cowles, who prepared the plan (TR 111) testified that
the "elements of the plan . . . were by and large conformed with," except
for the location of the water tank and some "minor cracks in the dike
area" (TR 113).




found that the respondent was in "substantiai” cemeliance “ith the apcrovad

plan. It €an, however, be found, on the basis of this record [which includes

the January 31, 1980 inspection report from the Agency-retained firm (re-

Spondent's exhibit 3)] that compliance wag effected WTthin the next few weeks.

With respect to (c) above, the record discloses that the spilg plan
dS approved by the Agency fop the respondent’s facility did not specific-
ally require d completely surrounded (by a dike or curb) storage or secon-
dary containment area for the transformers. The plan does require, how-
ever, that "(A)n drea of 45 x 199 ft .. . win be diked , . to store
Sealed transformepg " 10/. It is not clear, therefore, that the irea had
to be Surrounded by a curh in order tq conform to the approved plan. 11/
The respondent constructed 3 retaining walil (TR 122) of Some length -T7j¢
appears to be at least 100 X 45 feet, at right angles .- around a corner
of the work area. 12/ In the absence of the requirement being Clear, it
cannot be said gn the basis of this record that the retaining walt digd not
Satisfy the requirement, and, dccordingly, ng Penalty shouyld attach under
these Circumstances, 13/

10/ The inspector who recommended tpe plan for dpprova) testified
that "the Plan does not discuss the storage of transformers," (TR 87) by
which he perhaps meant that the Plan does not elaborate upon the require-
ment of a storage area.

11/ The "surrounding" requirement js perfectly clear elsewhere in
the approved plan. See, for instance, the last Paragraph of page 2, Goy-
ernment exhibit 25 first Paragraph on Page 3 of the Same exhibit; ang par-
agraph 1 of the Addendum tg the plan (same exhibit) where the surrounding
of both the work area ang the oi] storate tank are discussed,

12/ The retaining wai drea was marked by respondent's counsel] on
the upper left corper of the "site plan" portion of Government exhibit )
by his initia]s, "RAL™ along the black 1ine he drew to designate the waly,
See also respondent's exhibit 3, Page 3 (the diagram attached to the re-
port of Mr, Webster on the degree of respondent’'s compliance with the ap-

it will not be considered further. In addition, the repgrt of the firm
hired by the Agency to perform 3 plan inspection of the respondent’'s
facility dig not comment upon this specificaiiy, and seemed tq think the
“concrete block retaining wajj" would contain any water tank spill (re-




Turning to the third 1Ssue stateq above, the respondent argues
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Orne further mattar regarding the avidenca of record must be addressed.
During the September 3, 1373, visit to the respondent’'s facility, tha Agen-
Cy Inspectors acquired three samples: one from a leaking transformer; one
from the soil near the transformer (the soil contained some 0il), and ope,
both parties apparently thought, from the 011 storage tank. The soil and
transformer samples were taken by one of the inspectors. The third was
taken by an employee of the respondent and handed back to the inspectors.
dhere this latter sample was obtained has been the subject of conflicting
testimony and much drgument by counsel. UWhen the disputed sample was tested,

about a year later, the analysis showed PCBs at a level of 110 parts per
million (TR 4).

In its Answer to the Complaint, the respondent conceded (paragraph 2)
that a sample had been taken from the storage tank, but denied that "an
analysis disclosed the presence of PCBs at a lavel of 110 parts per million,"
and further denied that the storage tank was a "PCB container as defined in
40 CFR 761.2(v)". Apparently the denia] of the PCB level was based upon
the respondent's own test results from this tank, obtained in August and
October, 1979 (respondent's exhibits 2a, b, ¢), and upon its effort not to
accept PCB-contaminated waste oils (Government exhibit 2, page 3). During
preparation for the trial of this matter, however, the employee who tock the
sample informed the respondent that he had obtained the sample from a trans-
former, and not from the 0i1 storage tank (TR 195). 1t appears from the
testimony that he may have misunderstood what sample was wanted; it seems
likely that he was asked for a sample of “transformer 0il," (which, of course,
is what the storage tank contained, TR 230-231) and, taking the request lit-
erally, obtained the 0il sample from a transformer. 17/

As a result of this discovery, counsel for the respondent requested,
and counsel for the complaint agreed to, a stipulation that the admission in
the respondent's Answer (that the sample had come from the tank) be stricken
(TR 5). Further reflecting the discovery, counse] for the respondent agreed
to stipulate to the accuracy of the Agency's analysis of the sample. Accord-
ingly, the 110 parts per million PCBS result was stipulated (TR 4). (cCom-
plaint counsel alsg stipulated to the dccuracy of the respondent's August
test results, TR 4, which showed no measurable presence of PCBs).

Counsel for the complainant drgues vigorously that the testimony of the
employee who took the sample should not be believed, on the grounds that the
testimony was confused, that the employee and his wife both work for the re-
spondent, that the testimony was unresponsive to complaint counsel's questions

that the employee appeared uncomfortable while testifying, and, finally, on

17/ See generally the testimony of Edmond Graves, TR 142-177, and of
Gaby Newmark, TR 193, 213-21s, 218, 223, 229, 230-231.



shculd ge v2lieveq becaysa they ara Experzs, trained to be Observant and tg
remember their observations.

(Her testimony Wwill be found specificaily to be.credibie). It is dpparent
the foreman does not P0Ssess remarkab e inteiiectuai Skills. This, ip Ttse
in no Way suggests that hig testimony 1S not credible. Indeeq, although he
Was hesitant and seemaq occasionaiiy not to understang tha Questionsg put, as
a whole pijg testimony is Consistent and beiievabie. At no time, after he unc

— k.

Until ¢ learneq of the test result, obViousiy, there was N0 reason ¢q wonder
about the 110 Parts per million Pcs Tevel, Last, it is sSuggested that the
testimony 1S not Credible because the Witnesg "as not apie to identify the
transformer from which he took the Sample aftep €Xamining the Polargig Photo-

Work area at the F€spondent ' faCiiity is adjacent to many transformers, many
of Which, in the photographs, Took alike, It is not remarkabie, therefore,

that the Witness could not identify the Particulap transformer from which the
sample Came, See, ip this connection, Government exhibits 13-18.

With respect tg the testimony of the Agency inspectors, Tt shoylg be no-
ted that they have Conducted 4 great numper of inspections of faciiities in
COnnectigp With the Act, and, consequentiy, it is not surprising that some
failure of detai could oceyp aftep many monthg and many inspections. Counse}
for the Complainant argues that the testimony of both inspectors is nearly
i €ntical, aithough the secong inspector 0 testify Was Sequestera whila tha

Was warm, (p € foreman yas Wedring , three-piece Suit., It s also not




«t

By

@ rouce througn the work area that would nave

astified that the foreman ook
taken him out of signt for a substantial

I’J\"
- since it §s a very quick process to take an oil sample from a transformer,
according to the testimony of both the foreman and the respondent's prasident.
(TR 156-157; 224-225).
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Last, on the subject of the disputed sample,
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cluded that the departures from the plan
~consequences, that the terms of the plan
the tanks and the use of concrete block,
In setting the amount, both the previaous
to comply quickly after the September 5, 1979, Agency inspection are noted.

Further, it is noted that the respondent has discontinued handling diaelectric
fluid. Under these circumstances, a penalty of $900 will be assessed.

whether a civil penalty ought to he

he approved Spill plan, it is con-
were not without potentially serious
were not ambiguous on the diking of
and that a penalty should be assessad.
violation and the respondent's efforts

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Respondent G & S Motor Equipment Company is a corporation organ-
ized and existing under the Jaws of the State of New Jersey, having as its

principal place of business a facility located at 1800 Harrison Avenue,
Kearny, New Jersey (TR 3-4)

2. At all relevant times herein the respondent has engaged in *he
business of salvaging and rebuilding electrical equipment, including trans-
formers, with grass sales of approximately 1.6 million dollars for the years
1978-1979, and of $800,000 - $900,000 for 1979-1980 (TR 4).

3. The respondent is a "person,"
761.1(x), and is subject to the Act and to the "PCB disposal and marking"
regulations, published at 40 CFR 761.1 et seq., pursuant to authority, 15
U.5.C. 2605 (e)(1), including the provisions relating to the preparation
and implementation of a Spill Prevention Control and Countermeasure plan
(TR 4, 3-16, 62; Government exhibit 9; respondent's exhibit 2-¢; Answer
to the Complaint, paragraph 3) set forth at 40 CFR 761.42(c)(7)(ii). 19/

within the meaning of 40 CFR

19/ See also 40 CFR 112.7 and 112.3(d), where the specific require-
ments for such plans are set out.
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- 4. 0On Sentamhar S, 1979 t+h, reTrandont wac nos i CRELITIANGE wiEn s
CSPEET wegianeia, entrol and COUILEriEasure Flal ecariier 0Proved ov tne sicaney
(Govarni aas z«<hibit 2) in that a 1s-inch nigh curb or Jike nhad not been instalieg

around the oil and water storaqe tanks, and concrete hlnck had not been ysed whara
indicated in .the Plan. These requirements of the Plan were clear and not ambiquous,
although the use of concrete block is specified in smal] Tetters on Government
Exhibit 1, "New Curb Detail."

5. The respondent’s failyre to surround the 01l and wateyr storage tanks by
a 16-inch high curb or dike and the failure to uUse concrete blocks constituted
departures from the Plan that could have had serioys consequences, TR 115-116,
52, 54-55, According]y, in not imp]ement1ng a Spill Prevention Control and
Countermeasyre Plan as described in 40 CFR Section 112, which would comply with
40 CFR Sectign 761.42(c)(7)(ii), to which the respondent js subject, the resoondent
violated TR 4 regulations issyed pursuant to authority contained in the Act at
15 U.S.C. 2605(e) (1), i. e. Section 6(e)(1).

6. A violation of regulations issyed pursuant to duthority contained in the
Act constitutes g violation of Section 15 of the Act, 15 U.s.c. 2614(1)(C) for
which civi) Penalties may be assessed, 15 U.S.c. 2615(a) (1), Section 16(a)(1).

7. The result of the test performed on August 27, 1979, by the United States
Testing Company, Inc., is accurate (TR 4-5); the test was performed on a sample

of waste o0il from respondent's i} storage tank recejved by the testing company
on August 15, 1979 (respondent's exhibit 2-a).

8. There is no evidence in this record to refute the result of the October 22,
1979, test performed by Ward Transformer Company, Inc. (respondent's exhibit 2-¢)
which showed a-level of 37.8 parts per millijon of PCBs. Between August 15 and
the October 22 test, therefore, an amount of PCB-contaminated vaste oils sufficient
to raise the cverall tank level] to 37.8 parts per million PCBs was added. 0On
September 5, 1979, the tank was storing 3000 gallons of waste oi] (TR-4),

?

9. The provisions of 40 CFR Sectign 761.(c)(8) did not require the respondent ,
on September 5, 1979, to have a "record that includes for each batch of pCBs the
quantity of the batch and date the batch was added to the container,” or a "yecord
(that) shall also include the date, quantity, and disposition of any tatch of Pcys
removed from the container."

10. The testimony of Mrs. Maggie Graves js Credible.

11.  The sum of $900 is a fair and reasonable amount to be assessed as a civil
penalty in this matter, considering the nature of the violation, the possihle
consequences thereof, the respondent's previous history of one violation, resnondent 's
prompt effort to comply after September 5, 1979, the requirements of the Agency
approved Spill Plan. -
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CRDER

Accordingly, it is ORDERED, pursuant to Section 15 U.s.c. 2615(a)(1),
Section 16(a)(1) of the Toxic Substances Control Act, 15 U.S.C. 26071 et seq.,
and upon consideration of the entire record herein, after evaluating the
gravity of the violations and the ippropriateness of the penalty proposead,
that the respondent G & S Motor Equipment Company Pay, within 60 days
of service upgon it of this order, the amount of 3200 as a civil penalty for
violations of the said Act by forwarding to the Regional Hearing Clerk a
cashier's check or a certified check for the said amount payabie to the
Treasurer, United States of America, 40 C.F.R. Section 22.31(b).

J. F. GREENE
Administratiye Law Judge

March 26, 1982
Washington, D. .




URTTLD STATES ENVIROHNLHTIAL PROTLCTION AGLNCY

In the Matter of

G & S Motor Equipment Company, Inc., Docket Mo. TSCA PCB-81-0102

Respondent

ERRATA SHEET

1. Page 7, line 18, of the Decision and Order filed in this matter on
March 26, 1981, is corrected by the addition of a comma after the word "however".

2. Page 9, line 21, of the Decision and Order is corrected by the addition
of "(TR 63-64)." after the word "result".

3. Page 9, line 33 is corrected by the addition of the words "since
September 5, 1979," after the word "Act". The first comma in line 33 is deleted.

4. Page 10, line 2, is corrected by changing the word "substantial” to
“significant".

5. Page 10, line 5, is corrected by the addition of "see also TR 61, lines 5,
22-25; TR 257, lines 19-24". at the end of the paragraph.

6. Page 10, Tine 8 is corrected by changing the words "while he" to the
word "who".

7. Page 10, line 19, the word "diaelectric" is changed to "dielectric".

8. A copy of page 11 of the Decision and Order, apparently missing from
the original and copies transmitted, is attached hereto.
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J. F. Greene T
Administrative Law Judge

April 22, 1932
Washington, D.C.



